
CREATING A HEALTH CARE PROXY (HCP)
FAQ

1.  Is the individual competent to choose a Health Care Agent (HCA)?

Before an individual can appoint a HCA, a determination must be made that he or
she is competent to choose an agent.  Competence to choose a health care agent
means:  

A person understands that he/she is delegating authority to another
person to make health care decisions.

Every adult is presumed competent unless a guardian has been appointed, or there
has been a court determination that the individual is not capable of appointing a
health care agent.

2.  If a person is competent to sign a HCP appointing a HCA, who can witness the signing?

The individual must sign and date the proxy in the presence of two adult
witnesses.
✓ One witness cannot be affiliated with the residential facility
✓ One witness must be a licensed physician or clinical psychologist

- employed by a developmental center or DDSO for at least 1 year, or
- employed for 2 years to render care at a facility for

individuals with ID/DD, or
- with specialized training in ID/DD and 2 years

experiencing treating ID/DD persons, or
- with three years experience treating persons with ID/DD

✓ The witnesses must attest that the individual is executing the proxy
willingly.

✓ The person appointed as agent cannot act as a witness

3.  Who can be an agent?

Any adult who knows the individual well and is willing to make health care
decisions, except:

a governing body member or CEO, employee or physician of a
residential agency/facility, unless related by blood or marriage

4.  Can the individual include their wishes and instructions for treatment on an HCP?

Yes.  Wishes and Instructions pertaining, but not limited to, nutrition and
hydration; blood transfusions; artificial respiration; withholding or withdrawing
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life support; DNR orders; pain medication; chemotherapy; and antibiotics may be
included on the HCP.

If instructions pertaining to nutrition and hydration are not included, and the agent
does not know the individual’s wishes - the agent does not have the authority to
withhold/withdraw nutrition and hydration.

5.  What triggers an HCA’s decision-making authority?

An HCA does not have authority to make health care decisions until the principal
has been determined to lack capacity to make such decisions. 

6.  Who makes the determination that an individual lacks the capacity to make a health care
decision?

A licensed physician or clinical psychologist with the same credentials as listed in
#2 above.

7.  Who must be notified once a determination of incapacity has been made?

The individual, the HCA, the CEO of the residential facility, and the guardian (if
any)

8.   Can the individual who created an HCP object to an incapacity determination?

Yes.  The individual can object to an incapacity determination, and the objection
prevails.  The individual can also object to a health care decision made by an
HCA, and the objection prevails.

In order to overcome the objection, a court must determine that the individual
lacks capacity to make a health care decision. 

9.   What is capacity to make a health care decision?

Capacity to make a health care decision is the ability to adequately understand and appreciate the
nature and consequences of proposed professional medical treatment.

10.  If the HCA is making an end-of-life decision, which MOLST checklist should be used?

The DOH MOLST checklist #2 (Adult Patients Without Medical Decision-
Making Capacity who Have a Health Care Proxy - Any Setting) - is the
appropriate checklist to accompany the MOLST form.
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