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MEMORANDUM 
 

TO:  Whom It May Concern 

FROM: Kristin Booth Glen, Former Surrogate Judge, New York County 

RE:  Issues Regarding New York State Assembly Bill No. A08171 

DATE:  June 9, 2017 

 

This memorandum briefly states several outstanding issues regarding New York State 

Assembly Bill No. A08171 (hereinafter, “A8171”), relating to guardianship of persons with 

developmental disabilities, and proposes certain modifications. 

 

Issue 1: Standard for Appointment 

The standard for appointing a guardianship in Section 1 of A8171 requires only that the person 

with developmental disability would “likely suffer harm or is unable to provide for personal 

needs and/or property management needs or cannot adequately understand and appreciate the 

nature and consequences of such inability and … has unmet needs.”  

 

Each of these elements is necessary and cannot be connected using the disjunctive “or.” Also, the 

standard needs to make clear that the court must take into consideration the formal and informal 

supports the person uses to manage personal needs and property management. Thus, the standard 

should read: 

“The court is authorized to appoint a guardian if shown by clear and convincing evidence 

that the person with a developmental disability: 

(1) is unable to provide for personal needs and/or property management needs with 

supports; and 

(2) the inability to provide for these needs is likely to result in harm; and  

(3) is unable to understand and appreciate the consequences of this inability with or 

without supports.” 

 

Issue 2: Alternatives to Guardianship  

Section 6 of A8171 requires only that the petitioner assert that alternatives to guardianship are 

“considered.” Moreover, per Section 8 of A8171, only after the court has determined that there is 

a need for a guardianship will the court consider “the least restrictive form of intervention” for 

the appointment of a guardianship. Thus, A8171 should be amended to make clear:  

(1) that the court must find by clear and convincing evidence that no lesser restrictive 

alternatives to guardianship will address the likelihood of harm, and also  

(2) that the court must make this finding before it has determined the need for guardianship.  

 

Issue 3: Notification of the Proceeding and Consent to Guardianship  

Section 7 of A8171 requires that “a simplified, clear and easily readable form statement” be 

provided to the person with developmental disability who is alleged to need guardianship. 

However, the bill does not direct anyone to ensure that the statement was sufficient to ensure that 

the person understands and appreciates the nature and consequences of the proceeding. Nor does 

the bill require that this education occur before the person decides whether to consent or object to 

the guardianship. The bill must designate some entity responsible for educating the person about 

the process so that the person can make an informed choice as to whether to consent or object. 
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Issue 4: Presence at Hearing  

Section 8 of A8171 allows the court to “excuse” the presence of the person with developmental 

disability at the hearing. There should be no circumstances where a person’s fundamental rights 

are terminated outside of their presence, especially when the bill requires that a hearing be 

conducted where the person resides when her or his presence is “medically contraindicated.”  

 

Issue 5: Termination and Modification of Guardianship  

Section 10 of A8171 fails to establish a practical process for a person with developmental 

disability under guardianship to trigger a restoration of rights. A person who has already been 

placed under guardianship should not be expected to initiate a court proceeding by the process 

set forth in this statute for petitioners. Instead, the statute should provide a simplified means by 

which a person under guardianship can initiate a procedure and be immediately afforded access 

to an attorney to assist in the proceeding.  

 


