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Disability Rights New York (DRNY) is the Protection & Advocacy System and Client Assistance 

Program designated pursuant to federal law to provide free legal and advocacy services to New 

Yorkers with disabilities.   

 

People with intellectual and developmental disabilities (ID/DD) have the right to exercise self-

determination which is denied by Article 17A of the Surrogate’s Court Procedures Act (Article 

17A). It is undeniably clear that people with ID/DD have the ability to learn, grow and lead 

fulfilling lives based on their own interests and values. This extends to people with the most 

significant disabilities who will need ongoing support throughout their lives.  However, Article 

17A does not reflect this, and is instead, grounded in the archaic belief that a person cannot both 

need and receive support and exercise self-determination at the same time.    

 

On September 21, 2016, DRNY filed suit in the United States District Court for the Southern 

District of New York seeking to enjoin the State of New York from appointing guardianships 

pursuant to Article 17A, because the statute violates the Fifth and Fourteenth Amendments of the 

United States Constitution, the Americans with Disabilities Act (ADA), and Section 504 of the 

Rehabilitation Act of 1973 (Section 504).  The lawsuit asserts that Article 17A discriminates 

against individuals with ID/DD because it permits the termination of all decision making rights 

including where to live, whom to associate with, what medical treatment to seek and receive, 

whether to marry and have children, whether to vote, and where to work. 

 

Assembly Bill A5840/Senate Bill S5842 (Introduced Bills) and 2015- 2016 Senate Bill S4983 do 

not resolve the Constitutional challenges and the discriminatory claims asserted in Disability 

Rights New York v. New York State, et al 1:16 –cv-07363 

Necessity of Guardianship  

Article 17A uses a best interest standard for the appointment of a guardianship.  New York’s 

other guardianship statute (Mental Hygiene Law Article 81) requires a showing that the person is 

“likely to suffer harm,” “is unable to provide for person needs and/or property management,” and 
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“cannot adequately understand and appreciate the nature and consequences of such inability.” 

MHL § 81.02(b)(1)-(2) Even if the alleged incapacitated person is found to lack capacity, Article 

81 mandates a showing of unmet needs before a guardian can be appointed. MHL §§ 81.02(a)(1) 

and (2); 81.03(d) 

The Introduced Bills still adopt a “best interest” standard for the appointment of a guardianship. 

The Kings County Surrogate’s Court has described the “best interest” standard as amorphous, a 

standard which is rarely articulated but frequently assumed.” In re D.D., 50 Misc 3d 666 (Kings 

County Surr. Ct. 2015) citing Matter of Udwin, NYLJ, June 11, 2013 at 31 (Sur.Ct., Kings 

County). 

S4983 permits the appointment when “a guardian is required” but does not define the standard 

the court must use to make this determination. 

Standard of Proof  

Article 17A also sets “best interest” as the standard of proof. Article 81, requires a showing by 

clear and convincing proof before the court may appoint a guardianship. 

The Introduced Bills and S4983 use both a “clear and convincing evidence” standard and a “fair 

preponderance of evidence” standard. For example, the Bills use a preponderance of evidence 

standard when modification of the guardianship is sought or to obtain a court ordered evaluation 

when both situations present serious deprivations of liberty.  

Burden of Proof 

Article 81 explicitly places the burden on the petitioner and on the person objecting to the 

removal of the guardianship to demonstrate the need for the guardianship.  

The Introduced Bills shift the burden away from a petitioner to the person under guardianship. 

Specifically, Section 1750 (1) states that the petitioner, “shall not be required to resubmit proof 

of the continued need for guardianship.”  This places the burden on the only other person in the 

proceeding, the respondent. 

S4983 is silent on who has the burden of proof and would therefore rest with the moving party.  

Notice  

Article 17A does not require that the individual with ID/DD be notified of his or her rights to 

contest the appointment of a guardianship, be present at a hearing, or be represented by an 

attorney. Article 17A also does not tailor notice to ensure that the individual is fully informed of 

the nature and implications of the proceeding. 

Article 81 includes specific language for notification, including font size, and requires that a 

person meet with the allegedly incapacitate person to explain to the person the proceeding and 

right to contest the guardianship. See MHL 81.07(c). The legislative history of Article 81 clearly 

points to that need for this notice to satisfy due process.  
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The Introduced Bills and S4983 require only that the person receive notice of the petition. They 

do not require that the notice be tailored to ensure that the person is fully informed of the nature 

and implications of the proceedings.  

Right to Counsel  

Article 17A makes no provision for the appointment of an attorney to represent the individual. 

Instead, Article 17A states that a court, “may in its discretion appoint a guardian ad litem, or the 

mental hygiene legal service if such person is a resident of a mental hygiene facility… to 

recommend whether the appointment of a guardian as proposed in the application is in the best 

interest of the person who is intellectually disabled or person who is developmentally disabled.”  

This provision does not provide for an attorney client relationship.  

Article 81 specifically gives the person subjected to the guardianship proceeding a right to select 

counsel of their choice. The courts have extended this right to those that cannot afford counsel. 

Article 81 requires, “Any person for whom relief under this article is sought shall have the right 

to choose and engage legal counsel of the person's choice. In such event, any attorney appointed 

pursuant to this section shall continue his or her duties until the court has determined that 

retained counsel has been chosen freely and independently by the alleged incapacitated person.” 

MHL 81.10. 

The Introduced Bills and S4983 do not state that a person has a right to choose and engage 

counsel of the person’s choice. Instead, the Court must select and appoint an attorney. The Bills 

do not address what happens when the person does not want to be represented by the court 

appointed attorney.  

Hearing  

Article 17A directs the court to conduct a hearing but also permits the court, “in its discretion to 

dispense with a hearing for the appointment of a guardian” where the application has been made 

by (a) both parents or the survivor; or (b) one parent and the consent of the other parent; or (c) 

any interested party and the consent of each parent. SCPA § 1754 (1)(a)-(c). In addition to 

dispensing with a hearing, Article 17A and the forms prescribed by the statute also direct the 

petitioner to identify “any circumstances which the court should consider in determining whether 

it is in the best interest of the [alleged incapacitated] person … to not be present at the hearing.” 

SCPA § 1752 (7).  The statutory standard for determining whether a person subjected to an 

Article 17A proceeding must be present at the proceeding are delineated in SCPA § 1754(3).   

Article 81’s standard is significantly different.  “The hearing must be conducted in the presence 

of the person alleged to be incapacitated…so as to permit the court to obtain its own impression 

of the person’s incapacity. If the person alleged to be incapacitated physically cannot come or be 

brought to the courthouse, the hearing must be conducted where the person alleged to be 

incapacitated resides unless…all information before the court clearly establishes that (i) the 

person alleged to be incapacitated is completely unable to participate in the hearing or (ii) no 

meaningful participation will result from the person’s presence at the hearing.” MHL § 81.11(c) 
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The Introduced Bills and S4983 outline a process where the person’s presence at the hearing 

may be waived by the court where “presence is medically contraindicated, in that it would be 

likely to cause harm to the respondent, or under such other circumstances raised by or on behalf 

of the respondent as the court agrees that the respondent’s presence would not be in his or her 

best interest.”  

 This process does not have a clear standard of proof (clear and convincing evidence or 

fair preponderance).  

 The term “best interest” is used but not defined.  

 While a hearing cannot be waived over the objection of “the service, the respondent’s 

counsel or a guardian ad litem,” the individual with a disability is not listed here.  

The Introduced Bills also include a process where the petitioner or the petitioner’s counsel may 

recommend to the court that the person with a disability not be present at the first appearance. 

See Section 1754(1) (F)(2). A petitioner should not be permitted to “recommend” the waiver of 

appearance by a respondent. This process allows a petitioner, to seek a court determination about 

the person’s disability before the merits of the case are heard. Any decision about attendance at a 

first appearance or a hearing must be made outside the presence of the petitioner and without 

disclosing to the petitioner the reason for the determination.  

Reporting and Review  

Article 17A contains no requirement that guardians report annually as to the personal status of 

the person under guardianship. Individuals with disabilities subject to Article 17A guardianship 

orders routinely go their entire lives without anyone reviewing the continued necessity for the 

guardianship order. The yearly reporting requirements within Article 17A only apply to 

guardians of the property. Furthermore, the content of reporting for property guardians is broadly 

described, and there are variations in what is required among the various Surrogate's Courts. 

Article 81 has detailed reporting requirements. See §§ 81.30, 81.31, 81.33.  

The Introduced Bills only requires reporting for guardianship of the property. The absence of a 

process for review of a guardianship –particularly a review of a plenary guardianship –raises 

Constitutional issues. The indefinite deprivation of legal rights without review has been 

effectively challenged for other guardianship statutes.  

Powers and Selection of Guardian  

Article 17A permits any person over the age of 18 not otherwise subjected to guardianship to be 

appointed as a guardian. Article 17A does not direct the guardian to visit the person under 

guardianship. 

Article 81 places an affirmative responsibility on the guardian to “exercise only those powers 

authorized by court order, must visit the person not less than four times a year, shall afford the 

person the greatest amount of independence and self-determination …and personal wishes, 

preferences and desires with regard to managing the activities of daily living.”  Article 81 allows 
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the person with a disability to nominate a guardian. Article 81 also establishes standards to 

consider when selecting a guardian –including social relationship, the powers to be exercised, 

conflict of interests. 

The Introduced Bills and S4983 adopt a decision-making standard which is different than the 

Article 81 standard. The Bills only require “A guardian shall consider the expressed 

desires…” of a person under guardianship where Article 81 requires that guardians “afford the 

incapacitated person the greatest amount of independence and self-determination.”   

The court is also not required to consider the persons nomination for guardian or any conflict of 

interest, social relationship, or any other factors explicitly prescribed in Article 81 before 

selecting the guardians.  

Modification, Termination and Restoration of Rights  

Under Article 17A, a guardianship continues over the entire life of the person under 

guardianship; there is no limit on duration or subsequent review of the need for continued 

guardianship. Modification or termination of an Article 17A guardianship requires the person 

under guardianship or another person on behalf of the person under guardianship to petition the 

court to modify, dissolve or amend the guardianship order.  Even after a petition is made, the 

court may dispense with the hearing at the request of the parent. Article 17A is silent as to which 

party has the burden when petitioning for modification or dissolution of the guardianship and 

thus the burden is on the person with a disability to prove that it is in her best interest to remove 

the guardianship. As one Surrogate Court Judge described the process, “[a]lthough article 17-A 

provides for a proceeding by which a guardianship may be terminated (SCPA 1759), 

commencing such a proceeding is unquestionably daunting, and may be impossible for someone 

who is immobile or illiterate. Of equal concern, there is no proceeding by which changes in the 

ward's condition or situation can be addressed.” 

Article 81 specifically prescribes a process for termination of a guardianship and restoration of 

rights. This section also specifically places the burden of proof on the person seeking to increase 

or maintain the powers of the guardian.  The standard for removing the guardian is that the 

guardianship is no longer necessary. Article 81 defines necessity as the person is likely to suffer 

harm.  

The Introduced Bills place the burden of restoration on the person seeking to modify the 

guardianship because the petitioner “shall not be required to resubmit proof of the continued 

need for guardianship.” 

S4983 is silent about who has the burden of proof so it would be on the moving party.  

The standard for removal is best interest which is not defined in the Bills.  
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Cost of Counsel  

 

The Introduced Bills prohibit the court from seeking costs from petitioners even where the 

petition may be found to be frivolous. See Section 1754 (b). 

Report by MHLS –Disclosure of Evidence and Medical Information  

 

The Introduced Bills would disclose potential evidence and medical information to the petitioner. 

Section 1754 (c) would require MHLS to prepare a report and findings to be served on the 

petitioner thereby making the respondent’s counsel an investigator of evidence that would be 

available to the petitioner to use to support the application of a guardianship.  

S4983 requires that where MHLS or another counsel do not represent the person a guardian ad 

litem would be required to conduct an investigation and file a report with the court, “and if 

appropriate and upon consent of the person with a developmental disability nominate a person or 

entity of the respondent’s choosing to serve as guardian, as well as any other matter which could 

assist the court’s consideration of the matter, and serve a copy of the report upon the petitioner.”  

It appears that this report would be disclosed to the petitioner without the consent of the person 

with a developmental disability.   

Evaluation  

 

The Introduced Bills permit the petitioner to seek an evaluation from the Court of the respondent. 

Article 81 allows the Court to seek an evaluation of the respondent not the petitioner. Here, the 

petitioner would be able to seek an evaluation of a person, paid for by the Court, to be used in a 

hearing to justify the need for a guardianship.   

Lesser Restrictive Options 

Article 81 only permits the appointment of the guardianship when it is established by clear and 

convincing evidence that the guardianship is needed and there are no lesser restrictive options.  

The Introduced Bills and S4983 do not require the court to find that other lesser restrictive means 

would address the need for guardianship.  


