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November 8, 2017

Kate Jerian, Esq., General Counsel, NYSARC, Inc. 

A guardian for a person with intellectual or other 

developmental disabilities may be appointed under 

either Article 81 of the Mental Hygiene Law (MHL) 

or  Article 17-A of the Surrogate Court’s Court 

Procedure Act (SCPA).  

 The procedural and substantive distinctions 
between the two guardianship statutes 
have driven much of the argument for 
reform.
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 According to statistics maintained by the 
Office of Court Administration (OCA) there 
were 1, 715 Article 17-A proceedings 
commenced in New York State in 2014.  The 
number of guardianship filings has 
remained relatively constant over the last 
few years.  Higher concentration of filings 
in Nassau and Suffolk Counties and in and 
around metro-NY area.   

 1969 – law originally enacted (mainly at the 
behest of NYSARC and its families)  and 
applied only to persons with “mental 
retardation.”   L. 1969. c. 1143

 1989 – original 17-A repealed and replaced 
permitting a guardian to be appointed for 
individuals alleged to be mentally retarded or 
developmentally disabled. L. 1989, c. 675  

 1992 - Article 81 adopted for “incapacitated” 
persons.  Article 17-A remained in place.  L. 
1992, c. 698

 1989-2016 – No significant changes to 
Article 17-A are made 

 2016- Article 17-A amended to remove 
references to “mental retardation”, 
substituted with “intellectual disability” (L. 
2016, c. 198) 

 Change effective July 21, 2016. 
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 17-A has been revered by families for its 
ease of process and low cost; typically 
petitions may be brought pro se

 Conversely, Art. 81 is often seen as 
complex and expensive and generally 
cannot be brought without counsel

 Deinstitutionalization and community-based 
care have increased the capacity of persons 
with developmental disabilities to function 
independently and make many of their own 
decisions.

 There are rights and activities that society has 
increasingly come to recognize should be 
exercised by persons with developmental 
disabilities to the fullest extent possible.
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 Why is reform proposed?  
 There have been calls by commentators to 

reform SCPA article 17-A because the 
statute’s procedural and substantive 
standards depart from Article 81 of the 
Mental Hygiene Law. Surrogates presiding 
over 17-A proceedings have in some cases 
imported the protections afforded to Article 
81 respondents into 17-A proceedings on 
equal protection grounds, but the Surrogates 
are not uniform in this opinion or approach. 

 Some policy makers suggest Art. 17-A 
implicates and may violate the Americans 
With Disabilities Act (ADA). Thus, the 
Governor’s Oct. 2013 “Olmstead 
Implementation Plan” recommended reform 
of Article 17-A. (available at 
https://www.ny.gov/sites/ny.gov/files/atoms/f
iles/Olmstead_Final_Report_2013.pdf)

 What is Olmstead?  1999 United States Supreme 
Court decision in Olmstead v L.C. where Court held 
when interpreting Title II of the Americans with 
Disabilities Act that States are required to provide 
community-based services for individuals with 
disabilities (i.e., use of the least restrictive setting) as 
long as appropriate;  the individual does not oppose 
the community based service and it can be 
reasonably accommodated by the State).

 Not until 2012 that NY created “Olmstead Plan 
Development and Implementation Cabinet” to advise 
Governor on compliance with Olmstead decision and 
to suggest changes in law to comply.
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 Citing Olmstead v. L.C., the Plan notes 4 issues 
with 17-A:
 Basis for appointing guardian is drive by medical 

diagnosis;

 Guardianship is plenary and not tailored; 

 Hearings are not always required, and even if they 
are the presence of the individual who is subject of 
the proceeding isn’t always required;

 Decision-making is based upon “best interests” and 
doesn’t necessitate consideration of the 
choices/preferences of the individual.

 In the 2015-2016 legislative session, the Office for 
People with Developmental Disabilities (OPWDD) 
introduced a departmental bill to substantially 
reform and modernize article 17-A. (Senate Bill 
4983).  

 In the current 2016-2017 legislative session, a 17-A 
reform bill was introduced in the Assembly with 
the support of NYSARC. (A. 5480) 

 February 16, 2017- A. 5480 referred to Assembly 
Judiciary Committee. 

 There has also been substantial momentum in the 
community to establish alternatives to 
guardianship. 

 For instance, the Developmental Disabilities 
Planning Council (DDPC) has issued a grant for a 
pilot project to study “supported decision 
making” as an alternative to guardianship.”

 Supported Decision Making New York (SDMNY) --
A consortium of faculty members from Hunter 
College/CUNY, NYSACRA and the Arc of 
Westchester were awarded the DDPC grant in 
January of 2016.   
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 A federal legal action was commenced by 
Disability Rights New York against the 
State alleging that article 17-A violates the 
constitutional rights of respondents as well 
as Title II of the Americans with Disabilities 
Act. The lawsuit was dismissed, but not on 
the merits, so further litigation is 
anticipated.   

 http://www.new.drny.org/docs/art-17a-
lawsuit.pdf

 Reform of the statute is also being driven by  
court decisions and litigation. 

 For instance, In Matter of D.D., 50 Misc.3d 666, 19 
N.Y.S.3d 867 , the Kings County Surrogate refused 
to appoint a guardian under this section for a 
person who was mildly intellectually disabled 
ruling that it was too “drastic” a “judicial 
intervention” and that this statute “must be read 
to require that supported decision-making must 
be explored and exhausted before guardianship 
can be imposed…” 
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 Statute is diagnosis driven: A person who is “intellectually 
disabled” is a person who has been certified by one licensed 
physician and one licensed psychologist, or by two licensed 
physicians at least one of whom is familiar with or has 
professional knowledge in the care and treatment of persons 
with an intellectual disability, having qualifications to make 
such certification, as being incapable to manage him or herself 
and/or his or her affairs by reason of intellectual disability and 
that such condition is permanent in nature or likely to continue 
indefinitely.

 see, SCPA 1750; parallel requirement for respondents alleged to 
be developmentally disabled at SCPA 1750-a.  

 Who may petition to be appointed guardian? 
Parent, any interested person eighteen years 
of age or older on behalf of the person alleged 
to be intellectually disabled or 
developmentally disabled including a 
corporation authorized to serve as a guardian 
as provided for by this article, or by the person 
alleged to be intellectually or developmentally 
disabled when such person is eighteen years of 
age or older.  SCPA 1751 

 Necessity of a hearing: If the parents or the surviving parent 
petitions for or consents to the relief sought, the court can 
dispense with the hearing. In such a case it may appoint a 
guardian ad litem or MHLS if the respondent resides in a 
mental hygiene facility to determine whether the 
proposed appointment serves the respondent’s best 
interests.

 If the respondent is under 18 years of age and his parent 
has abandoned him or her or is otherwise not entitled to 
notice, the court may dispense with that parent's consent, 
but if it dispenses with both parents' consent, it must hold 
a hearing.  see, SCPA 1754
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 If there is a hearing the respondent should be 
present unless her or she is “medically incapable” of 
being there, meaning that respondent’s presence 
could hurt him or her physically or would not be in 
the best interests of justice. 

 If the court dispenses either with the hearing or 
with the respondent’s presence at it, and if no 
MHLS attorney represents the respondent, the 
court may in its discretion appoint a guardian ad 
litem who must speak with the respondent and 
submit a written report. 

 see 1754

When it appears to the satisfaction of the 
court that a person is mentally retarded or 
developmentally disabled, the Court is 
authorized to appoint a guardian of the 
person or property or both if such 
appointment is in the best interest of the 
person.  The term “best interest” is not 
defined.  see, SCPA 1750, 1750-a

 While guardians must have the authority to 
ensure the ward’s best interests, such 
decision-making authority by the guardian 
should not infringe on the right of the ward 
to make decisions where he or she is 
capable.
 L. 1990, ch.516 
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Powers are typically plenary in nature; not 
specified.

With 2003 amendments to 17-A, court 
must now expressly determine whether 
the guardian will be empowered to make 
health care decisions.

Some courts, however, have permitted 
SCPA guardianships to be tailored to the 
needs of the respondent and his or her 
circumstances.  

 Appellate Division Third Department: 
Assertion that Surrogate's Court lacks 
authority to issue the order of visitation after 
appointing a custodial parent as 17-A guardian 
rejected.  “Clearly, the court … was authorized 
to issue an order directing that the [non-
custodial parent] be provided meaningful 
access to [respondent] if it found this to be in 
[respondent’s] best interests.”  

 see, Guardianship of Kevin Z, 105 AD3d 1269 
(2013)

 Modification/Termination of guardianship:

The Surrogate’s Court retains jurisdiction 
over the matter but there is no mandate to 
seek modification or termination of a 
guardianship.  Nor is there a requirement 
that guardians of the person report to the 
court on an annual basis.  
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 Senate 4983 (2015  OPWDD Departmental 
Bill) – expired at the end of 2016 session

 Has yet to be reintroduced in 2017  
 OPWDD is expected to advance its 

proposal in the current legislative session.
 Bill is designed to amend the statute while 

retaining features of the statute that are 
attractive to family petitioners who seek to 
avoid expense and relative complexity of 
an Article 81 proceeding.   

 Clarifies who may petition for the 
appointment of a guardian: 
 spouses;

 siblings;

 adult children;

 self-petitions authorized.
 Statute would also be changed to expressly 

provide: “A person with a developmental 
disability may knowingly and voluntarily 
consent to the appointment of a guardian …”  
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 Tailoring of guardianship. The petitioner must 
enumerate specific decision-making domains in 
which allegedly, the person needs a guardian, or a 
statement that a full guardianship is being 
sought.  These areas are listed in the bill and they 
include:
 (1) consent to or refusal to consent to health 

care or other professional care;
 (2) management of money,  assets, or property;
 (3) access to confidential/sensitive information;
 (4) choices involving education, training 

employment, supports and services;

 (5) requesting advocacy legal or other 
professional services;

 (6) choice of residence and shared living 
arrangements;

 (7) choices as to social and recreational 
activity;

 (8) decisions concerning travel, and/or
 (9)  application for government-sponsored 

or private insurance benefits.

 Under the bill, petitioner must 
affirmatively plead the alternatives to 
guardianship that were considered before 
the guardianship petition was filed.  
Alternatives include advance directives, 
service coordination or shared or supported 
decision making models. 
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 Diagnosis-based (current) vs. functional 
assessment (new).

 New standard proposed by legislation-
individual must “exhibit significant 
impairment of general or specific areas of 
intellectual functioning  and/or adaptive 
behaviors in specified domains…”

 Current standard:  based on medical proof of 
two physicians (or one physician; one licensed 
psychologist) that individual is unable to 
manage him/herself or affairs by reason of 
mental retardation or developmental 
disability and that the condition would be 
permanent in nature or likely to continue 
indefinitely 

 Under S. 4983, evidence must be based on 
functional ability in certain decision making 
domains vs. medical diagnosis. 

 Relative to the hearing and disposition of 
the proceeding, the proposed amendments 
create more procedures, but are designed 
to encourage investigations and the 
development of consensus to arrive at a 
disposition that is least restrictive of 
respondent’s rights.     
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 Now, MHLS only notified of application of 
respondent resides in “mental hygiene facility” –
under this bill, MHLS would get notice of all 
petitions.

 MHLS will receive full petition by certified mail 
within 5 days of filing.

 MHLS must determine if individual objects to the 
guardianship application.

 If yes,  MHLS will act as counsel for the person 
unless unavailable, and then the court will appoint 
other counsel  from list of eligible attorneys.

 Where there is an objection by respondent:
 A non-jury trial will be conducted unless 

the respondent demands a jury trial. 
 The burden of proof is on  petitioner to 

establish by clear and convincing evidence 
that the respondent has a developmental 
disability and if so, whether the 
appointment of a guardian is required and 
the scope of the guardian’s authority.   

 If there is no objection by the respondent to the 
petition:   MHLS will represent the 
respondent’s interests, if available or a 
guardian ad litem (GAL)will be appointed;

 MHLS or GAL will review the petition and 
conduct an investigation (in lieu of medical 
certifications);

 No later than 10 days before the scheduled 
court appearance MHLS or GAL will file and 
serve an answer either agreeing with the relief 
sought by the petition, or objecting to the 
relief. 
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 If there is no objection by respondent 
(continued):

 Upon hearing from the parties, MHLS or the 
GAL, the court may direct that an order and 
decree be issued, specifying the extent of the 
guardian’s powers, upon agreement of the 
parties.   If the petition cannot be disposed 
upon agreement of the parties, the court will 
conduct a hearing. 

 Note: Most likely disagreement in this context 
would be the scope of the guardian’s 
authority. 

 MHLS (or other counsel) would be able to  obtain 
an order to obtain clinical records to assist in their 
investigation under the proposal.

 MHLS (or other counsel) would be permitted to 
request further evaluation of person by physician,  
psychiatrist or certified psychologist if necessary 
(the cost of which if the person is “indigent” shall 
be a court expense under section 35 of the 
Judiciary Law) (Note: section 35 may have to be 
amended to accommodate this anticipated 
change in the law).

 The bill would codify a new decision making 
standard: 

 Decisions made by the Guardian are 
spelled out and are to be made in 
accordance with the following standards:
 Guardian is only to exercise authority as 

necessitated by person’s limitations and shall 
encourage person with developmental 
disabilities to participate in decisions and act on 
his or her own behalf.
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 The guardian would be required to consider 
the respondent’s expressed desires whenever 
meaningful communication is possible. 

 If the person’s expressed wishes are not 
known best interests are to be considered. 
Best interests would be defined to include an 
assessment of the benefits, risks and possible 
consequences of proposed action and 
consideration of available alternatives, their 
risks, consequences and benefits.  

If enacted into law, the guardian would also be 
required to take into account any other 
information,  including the views of family and 
friends that the guardian believes the person 
with a developmental disability would have 
considered if able to act for herself or himself
 Note: The only other codified standard for 

decision making under current law is found in 
section 1750-b with regard to health care 
decisions.

 The bill would add annual reporting 
requirement:

 Would require Guardian of the Person to 
submit annual status report on the person 
(on anniversary of decree unless otherwise 
specified by the court).

 Annual status report form would be 
developed by the Office of Court 
Administration (OCA).
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 Annual report continued: The report would be  
filed with the court and mailed to: standby 
and alternate standby guardians;  where 
applicable MHLS in the department where 
individual resides; and director of facility or 
person with whom person resides.

 Corporate Guardianship programs would 
submit its own internal status report as 
substitute for the OCA forms upon approval by 
OCA.

 Other changes: Person-first language (“mentally 
retarded” deleted – note this change was codified 
already in 2016 chapter amendments);   

 Grandfathering of existing guardianships;
 Expansion of individuals who can petition for 

guardianship;
 Venue provision;
 Individuals with TBI;
 Service of petition and notice of petition;
 Notice to standby guardians for modification 

petitions;
 Expansion of use of limited guardianships.

 A5840 makes the following changes to the 
OPWDD bill: 

 1) Reverting “intellectually disabled” to the 
MHL 1.03 definition of developmental 
disability, including those with TBI would be 
able to use 17-A.

 2) Grandfathering – Clarified in section 1750 
that if existing guardianships are moved to 
amend or do something in succession that 
resubmission of proof of the need for 
guardianship isn’t required.
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 Comparison with A. 5480 continued.
 3) Annual reporting would be for property only –

streamlined and simplified uniform form is codified 
into law (instead of borrowing from Article 17);

 4) Added change to Judiciary Law 35 to clarify that 
if a court orders a hearing for guardianship under 
17-A that the court can assign counsel if the person 
is indigent and that the court can order medical 
experts paid for by at state expense; 

 5) Added requirement that counsel appointed to 
represent the person with I/DD have 
“demonstrated experience with and knowledge of 
representing persons with I/DD.”

 Kate Jerian, Esq.
 General Counsel
 NYSARC. Inc.
 Jeriank@nysarc.org


